for the tenacity of our deeply deficient system of civil justice is not culture, but a combination of inertia and the vested interests of those who profit from the status quo. 1 Langbein did not mince words, and those words added fuel to the fire of criticism already directed at the American system of civil procedure.
Yet, as Langbein appreciated better than most critics, diatribes about any system of rules (civil procedure or otherwise) do little to advance academic understanding unless they first articulate a coherent theory of what normative principles should underlie that system and then acknowledge the costs of jettisoning it. Sometimes, comparisons may cause us to conclude that the most familiar is, indeed, the most optimal, as the Swiss concluded when they recently reformed their system of civil procedure and imported almost nothing from foreign practice.
2 Like the Swiss, proud defenders of the American system are quick to point out its virtues: that notice pleading lowers barriers to entry in the courthouse and liberal discovery has ensured greater accuracy in fact-finding than an inquisitorial system which does not guarantee one party access to relevant documents in its adversary's possession.
Against that background, this chapter, which focuses on matters of pleading and discovery, offers a frank assessment of some of the problems with the American system of civil procedure and an original solution to those problems. My thesis may be summarized as follows:
the system of pleading and discovery is in need of repair but not along the lines that most observers think. Rather than parsing the fine distinctions between notice and plausibility pleading or tweaking a party's initial disclosure obligations, we should instead ensure that the process costs of our system of dispute resolution are proportional to the amount in controversy.
In the jargon of civil procedure, we need to reinvigorate the proportionality principle. We should do so by explicitly linking the parties' discovery entitlements to the amount in controversy (as established in the complaint and any counterclaim). Moreover, in order to give the parties adequate incentives to plead accurately the amount in controversies, parties seeking relief should be required to post a bond. The proceeds of this bond would be available to shift the costs of discovery compliance when a plaintiff propounds discovery requests that are not proportionate to the value of the controversy.
This article develops that thesis in four parts. It first articulates a normative vision of the goals toward which any system of civil dispute resolution should aspire. It then surveys the empirical landscape and measures the extent to which our civil justice system achieves -and fails to achieve -these goals. It also examines some of the current proposals for civil justice reform and identifies their weaknesses. Next, it lays out both wings of the proposal -(a) tying the discovery rights to the amount in controversy and (b) the bond requirement. Finally, it
anticipates and responds to the major criticism that the proposal will invite.
To What Ends Should Our System of Civil Procedure Aspire?
Far too frequently, our system of civil procedure is criticized (or defended) in acontextual manner. That is to say that its apologists (and detractors) describe the system without formally considering the underlying values that it espouses (or should espouse). In order to avoid that trap, I make explicit here such a normative vision at the outset. My goal is not to resolve the debate definitively but, rather, simply to establish a common ground for discussion and, thereby, avoid the sorts of acontextual critiques that plague the civil procedure literature.
The vision articulated here finds its roots in two streams of literature -(1) dispute resolution and (2) law and economics. The dispute resolution literature, especially the work of Lon Fuller, teaches us to think of the civil justice system as one of several "forms" of dispute resolution. 3 In other words, despite the salience of reported opinions in civil litigation, many disputes never reach the court. 4 They may be arbitrated; they may be mediated; they may be settled; or they may be resolved over a handshake and a beer. These forms of dispute resolution are socially desirable in two respects. First, they reduce social costs because the disputants do not need to call upon the resources of the state to resolve their dispute. Second, these alternative forms of dispute resolution also shorten the queue for litigants who are in the civil justice system and, thereby, enable those litigants to obtain results from the system more quickly.
As essential insight follows from the foregoing -namely that the civil litigation system serves as a default system when one of these other forms fails to resolve the dispute. This may be because the parties are not in privity of contract (and thus have not agreed to arbitrate). It may be because the parties' anticipated outcomes are too distant from each other (thereby precluding settlement). It may be because one of the parties possesses information bearing on the merits that it is reluctant to disclose to the other party (thereby precluding a mediated solution). It may be because the parties' incentives are so askew (think of a bet-the-company case) that the conditions for mutually agreement resolution are not possible. Or it may be because one (or both) of the parties believes that forcing their dispute into civil litigation will enhance its bargaining position. Whatever the cause, we need to be mindful of the types of disputes that end up in our civil litigation system rather than being resolved by some other form.
Law and economics literature teaches us that the system of civil litigation should have as its goal to promote lawsuits when such suits are socially desirable. 5 Social desirability can be measured by comparing the social costs of litigation when it is prohibited against the costs of litigation when it occurs. 6 Here, scholars teach us that any system of civil litigation must be vigilant about three potential social costs -false acquittals, false convictions and litigation costs.
Any system of civil litigation that seeks to minimize these costs encounters an inescapable tension, namely that it is not possible to minimize all three costs simultaneously. 8 A system that seeks to avoid false acquittals likely will entail higher litigation costs (as the cost of truth-seeking will necessitate more intrusive discovery into information in the defendant's possession). 9 By contrast, a system that seeks to minimize false convictions may lead to lower litigation costs but also enhances the risk of false acquittals (as plaintiffs lack access to the information needed to prove their case).
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This normative backdrop helps to identify the exceptional features of the American system. Since the adoption of the Federal Rules of Civil Procedure, the American system generally has tolerated higher litigation costs in order to reduce the risk of an erroneous outcome (whether a false acquittal or a false conviction). Liberal notice pleading rules and generous discovery rules reflect this approach. Under that system, the purpose of a complaint is merely to put one's adversary on notice about the topic of the lawsuit; it does not have to set forth the factual basis for the claim. Unless the complaint is dismissed based on some obvious defect, the plaintiff then is entitled to receive copies of the defendant's relevant documents and to depose the defendant, his employees and other relevant witnesses (which may then provide or re-enforce the factual basis). By contrast, continental European and Asian systems have trended in the opposite direction -placing greater emphasis on reducing litigation costs (but thereby increasing the risk of an erroneous outcome). Consequently, these systems tend to impose stricter factbased pleading requirements and are miserly in their approach to discovery. 11 Under these systems, plaintiffs must set forth the factual basis for their claims already in their complaints;
failure to do so result in dismissal. Moreover, even where the factual showing is sufficient, the plaintiff in most European and Asian systems does not have the same entitlement to receive copies of relevant documents from the defendant or to depose the defendant, his employees or other relevant witnesses before trial (meaning that the case often rises or falls on the facts that the plaintiff is able to adduce).
Has Our System Our Civil Procedure Achieved Those Ends?
This section does two things. First, it tries to identify the precise failings of our current system of civil litigation. Second, it discusses the incompleteness of pleading reform as a solution to these problems.
A. What Precisely Is Wrong With Our System of Civil Litigation?
Criticism of our system of civil litigation is nothing new. As Roscoe Pound famously observed over a century ago: "Dissatisfaction with the administration of justice is as old as law." 12 Our experience under the Federal Rules of Civil Procedure has been no exception to Pound's general observation. After a brief "golden age" following the rules adoption, some participants and observers began to complain that the new rules had made the barrier to entry too low and exposed defendants to costly and unjustified fishing expeditions.
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In the 1970's and 1980's, the rules architects sought to respond to these criticisms.
These responses took two main forms. 14 First, the Rules were modified several times to impose report of the Institute for the Advancement of the American Legal System found that the average costs of complying with electronic discovery obligations in a mid-size case were approximately $3.5 million.
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Of course, an expensive system is not a priori undesirable. If the social value of the litigation is sufficiently high, then the high dispute resolution costs may be entirely justified.
Moreover, empirical research suggests that some cases in federal court involve little to no discovery. 27 Nonetheless, the cost data should alert us to the possibility that, in cases that do involve discovery, the excessive costs of resolving disputes can force parties to settle even where they may have a meritorious position.
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So is this expense socially undesirable? Though more empirical research in this area is desperately needed, the available literature suggests the answer may be yes. Twenty years ago, accessible because of undue burden or cost." If the requesting party shows good cause, the court may order discovery, taking into account the proportionality principle and subject to conditions (such as cost-shifting). reason. It can capture users' perception of how the system operates. That perception is important for it can influence a party's behavior on matters such as whether to initiate litigation (in the hope of exploiting expensive discovery to extract settlement) and whether to settle it (even if a party's position is meritorious).
The American litigation system is unquestionably expensive. Moreover, both empirical and survey evidence suggests that these expenses are disproportionate to the value of a suit. Just as importantly, this state of affairs has fostered a broader perception about the disproportionate expense of the American litigation system, one that can affect party behavior and American competitiveness.
B. The Incompleteness of the Pleading Reform Project
The current vogue prescription to these maladies has been pleading reform. 33 While the original federal rules were modeled largely on a system of notice pleading, recent changes have moved us closer toward (though certainly not to) a system of fact-based pleading. that satisfies the plausibility (or other) standard. In other words, once a complaint surmounts the motion to dismiss, the parties are off to the races in discovery, at which point all of the abovedescribed perils of the discovery process kick in. Given the extensive literature demonstrating how discovery costs (compared to, say, pleading practice) drive the costs of civil litigation, it is only when we directly link pleading reform with discovery reform that we can begin to get at the core difficulties ailing our system of civil litigation. The next section takes up that task.
A Proposal Premised on the Proportionality Principle
An obvious solution to the proportionality problem would be to eliminate the system of party-controlled discovery entirely and replace it with an inquisitorial system where the judge controls the production and exchange of information. That solution, however, is not unproblematic. As a normative matter, this would elevate the risk of false acquittals in meritorious cases. Even if that cost were acceptable, as a practical matter, such an approach has not attracted a groundswell of support.
Instead, I offer an original proposal designed to address the imbalance in our current system of civil litigation and more compatible with the existing rules framework. That proposal expressly ties a party's entitlement to discovery to the amount in controversy (and nothing else).
In order to ensure that parties do not exaggerate the amount in controversy, I defend a requirement that the plaintiff post a bond tied to the amount in controversy.
B. Proportionality: A Primer
The proportionality principle states that the degree of pretrial process should be proportional to the value of the controversy. provides that a federal court must limit discovery when it determines that:
the burden or expense of the proposed discovery outweighs its likely benefit, considering the needs of the case, the amount in controversy, the parties' resources, the importance of the issues at stake in the action, and the importance of the discovery in resolving the issues.
In theory, the rule is unassailable. It requires judges to undertake a sort of cost-benefit analysis -weighing the value of the information against the cost of obtaining it. In practice, however, this Rule has not lived up to its expectations, and its operation has been substantially criticized in the academic literature.
Criticism comes from two corners. First, the rule is structurally flawed. It requires the judge to make an assessment about the case with incomplete information. 42 That is, the Rule forces the judge to determine the value of a particular category of information to the case before the judge fully understands what the case is about. Given that one party is seeking the information and knows the case better than the judge, the judge will be reluctant to second-guess that party's assessment about the importance of that information to the case.
Second, the rule has not been efficacious. It has largely failed to cabin runaway discovery disputes. 43 The basic problem is the multi-factor quality of Rule 26(b). Like mostmulti-factor tests, it is far too malleable and fails to provide sufficient guidance to the judge on when he should refuse discovery on the ground that it's disproportionate to the value of the information.
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This assessment of the proportionality principle teaches us several important lessons.
First, to overcome these difficulties, we need a version of the rule that allows the judge to apply the proportionality principle based on information easily available to him. Second, whatever standard the judge applies, it should be relatively simple and straightforward, not a squishy multi-factor balancing test that leaves parties and judges directionless.
C. Dusting off Rule 8(a)(3)
Here, I propose replacing the multi-factored approach embodied in Rule 26(b)(2)(C)(iii) with a simpler approach tied more directly to the amount in controversy. entitlement to engage in discovery should be directly -and exclusively -correlated with the value of the dispute --and not any of the other factors currently set forth in Rule
The idea of linking discovery entitlements to the amount in controversy finds support in both state practice and international practice. 45 The most familiar example, perhaps, is smallclaims court -where parties in small stakes disputes forego many of the formalities of a trial (including discovery) in return for an expedited decision -their entitlement to that system of processes is explicitly linked to the amount in controversy. Cooper's proposal does not explicitly address the issue of electronic discovery, which, as noted above, has taken center stage in the complaints about the system of civil litigation. To take into account that development, I would modify Cooper's proposal so that a party would be able to propound an electronic discovery request only in two circumstances -(a) where the party specified the particular piece of electronic discovery sought (such as an email account or a particular party's or employee's electronic information) or (b) where the amount in controversy is sufficiently high as to justify the expense typically associated with searching for electronic information.
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Moreover, the opportunity for parties to "opt in" to the simplified schedule reflects the reality that some cases involve little to no discovery at all. 52 Admittedly, there may be instances in which the search for electronically stored information is cheaper and faster than searching paper files. Here, one might need to distinguish between readily searchable electronic databases and backup tapes where the extraction costs are higher.
As e-discovery practices become more settled, it may become advisable further to modify these thresholds. For now, however, the simplicitly and workability of the model proposed here outweigh the values of incorporating that nuance. I am especially grateful to Judge Kourlis and her colleagues at the IAALS for the comments on this point.
Initially, then the discovery schedule proposed here would work consist of three fields:
(a) low-stakes (or voluntarily selected) cases that qualify for the above-described simplified rules, (b) higher-stakes cases that qualify for the traditional array of discovery tools (but with limited electronic discovery) and (c) highest-stake cases that qualify for this traditional array of tools and also qualify for electronic discovery. As courts and parties become acquainted with the rules (and empirical legal scholars study its operation), the schedule can be expanded and modified.
D. Discouraging exaggerated claims
If the parties' discovery entitlements are a function of the amount in controversy (and nothing else), this raises an obvious concern: how do we control the risk that a plaintiff will simply exaggerate the amount in controversy in an effort to invoke more generous discovery entitlements than the case really warrants? At least three alternatives are possible -a sanctions regime, a cost-shifting regime and a bond requirement.
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A sanctions regime presents one method for controlling exaggerated pleading of the amount in controversy requirement (in an effort to opt into a more favorable discovery regime).
This approach would function in a manner not unlike current Rule 11, which sets forth certain obligations for counsel signing pleadings (like complaints). Adapted to this context, a sanctions regime would specify that, by signing the complaint, the plaintiff's counsel certifies that the 53 Another possibility, not explored here due to page constraints, would be a loser-pays rule as to costs.
alleged amount in controversy both is not designed to "needlessly increase the cost of litigation"
and has "evidentiary support." 54 A failure to abide by these obligations would result in a monetary sanction.
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A sanctions-based approach to the problem suffers from two main flaws. First, it distracts the court from the guts of the litigation. Defendants skeptical of the alleged amount in controversy would be encouraged to challenge the amount through a Rule 11 motion, which would then tie up the court in satellite litigation over the evidentiary basis for the alleged amount in controversy. Second, and more importantly, empirical evidence indicates that Rule 11 has not been a particularly effective vehicle to police pleading abuse. 56 Judges are reluctant to use it (perhaps because of the above distraction), and the penalties have not served as a particularly effective deterrent. For these reasons, we need to look elsewhere to identify an effective mechanism by which to control exaggerated valuations of the amount in dispute. Cost-shifting avoids many of the problems of the Rule 11 approach. It does not require the court to become tangled up in satellite concerns over the evidentiary basis for a party's allegations. Indeed, it should not require the court's involvement at all (unless disputes arise between the parties over whether the compliance costs incurred with a particular discovery request are themselves excessive -perhaps in an effort to pressure the party seeking discovery to settle).
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More significantly, cost-shifting offers the potential to address some of the problems identified above, namely the concern that the costs of resolving the dispute will be disproportionate to the value of the dispute. By placing the burden of paying for discovery squarely on the part seeking it, it encourages each party to calculate carefully the value of the information that it is seeking and, thereby, to limit its requests to those sources of information of core importance to its case. In a dispute involving only $250,000, it would be irrational for a party to propound a discovery request requiring its adversary to conduct a massive search of electronic information if the costs of that search (and the consequent price to be paid by the requesting party) far outstrip the value of the relief sought.
Nonetheless, cost shifting does entail some problems. First, the effectiveness of cost shifting depends not on the quality of the dispute but, instead, the depth of a party's pockets. A party with substantial resources aligned against a party with relatively few resources may not greatly care about having to bear the costs of the other party's discovery compliance if it can afford it. This might happen, for example, when a major industry player sues a start-up competitor in an effort to drive it out of the history. The proposal here avoids this problem because it expressly links a party's discovery right to the value of the dispute; even a deeppocketed plaintiff (or defendant) that is prepared to absorb its adversary's significant discoveryrelated costs could not abuse the discovery system.
Second, cost shifting enhances the risk that plaintiffs with meritorious claims either will be less likely to bring suit or less able to ferret out the information necessary to prove its case due to the cost that a plaintiff must bear in order to unearth that information. 61 By placing the full burden on the party seeking the information, a cost-shifting rule increases the cost of litigation to that party. In some cases, this will result in the true negative costs of false acquittals when meritorious claims are not pursued (even as imposing discovery costs on the defendant will in some cases result in false positive costs when innocent defendant settle unmeritorious claims).
Perhaps for this reason, most cost-shifting requests are denied (according to the available empirical research). 62 The challenge, then, becomes to find a solution that captures the benefits of cost shifting while minimizing this risk.
A bond requirement might fit the bill. Though perhaps more familiar in the criminal justice system, bonds can and do perform important functions in our civil litigation system as well. Parties seeking to obtain preliminary injunctions can be required to post bonds.
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Similarly, parties appealing adverse judgments can be required to post bonds. 64 In both circumstances, the bond serves an important function: namely, it helps to ensure that the other party (the target of the injunction or the judgment creditor) has an opportunity to be made whole if the party seeking relief (the movant for the preliminary injunction, the appellant) fails in its effort. There is no principled reason why the bond cannot serve similar functions in other spheres of civil procedure.
A bond requirement could operate as part of the proposal discussed here. The size of the bond would vary with the amount in controversy (and consequently the applicable discovery schedule). For example, in a relatively low-stakes case, the discovery schedule would authorize only a limited degree of discovery, and the plaintiff's bond would be correspondingly low.
Depending on the percentage of the bond that would be cash-collateralized, the plaintiff's immediate out of pocket expense would only be a fraction of that amount. By contrast, in a larger-stakes case, the discovery schedule might entail much higher discovery costs, and the plaintiffs would be required to post a relatively larger bond, and its up-front cash obligation would be concomitantly higher.
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A bond holds the potential to control exaggerated claims about the amount in controversy (in an effort to obtain more generous discovery rights) while avoiding some of the drawbacks of a pure cost-shifting regime. Like the cost-shifting regime, it requires the plaintiff to assume some financial responsibility for the defendant's costs of compliance with the process costs of the dispute. Thereby, it helps to ensure that the defendant is made whole for the discovery costs that it incurs (much like the bond in the preliminary injunction and appeal contexts). However, it bears two significant differences from traditional cost-shifting proposals. First, the immediate financial burden on the plaintiff is relatively lower (posting only the collateralized portion of the bond). Second, the ultimate financial burden on the plaintiff may likewise be lower (in the event 66 Though space constraints prevent a complete elaboration of this idea, the principle would also operate in the case of counterclaims and cross-claims. In both instances, the counterclaimant/cross-claimant would be required to post a bond in order to trigger additional discovery rights.
that the bond proceeds are never paid to the defendant). As such, this approach reallocates a portion of the litigation costs while reducing the risk of false acquittals.
If one accepts the general idea of a bond as a means of controlling exaggerated claims about the amount in controversy, then it becomes important to flush out three details -(1) the trigger for when the bond requirement kicks in, (2) the standards for when the bond proceeds will be paid to the defendant, and (3) the size of the bond.
As to the trigger, the plaintiff should be required to post the bond at the time he propounds the first round of discovery. That is the moment when his actions are causing the defendant to incur search costs either to respond to or to contest the discovery requests. In order to standardize operation of the bond requirement, it may be advisable eventually to bar discovery entirely until the judge has ruled on any dispositive motions, as some statutes presently provide.
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As to the criteria, several options are theoretically possible. One would automatically entitle the defendant to draw down the bond as he incurs discovery costs (subject to any litigation over the reasonableness of the defendant's cost estimate). Another would allow the defendant to draw down the bond when he prevails in the litigation (subject to elaboration on what it means to "prevail"). A third standard would permit the defendant to draw on the bond when he can demonstrate that the costs of complying with a particular discovery request are disproportionate to the value of the suit.
The third approach most faithfully advances the proportionality principle. The first approach is not really calibrated to proportionality so much as it is to cost-control and burden allocation; the proper means of addressing that concern is through a cost-shifting rule. The second approach has some appeal but is also not calibrated to the proportionality principle. It goes to some length to make the prevailing defendant whole by compensating him for the costs of discovery, but, as the experience with fee shifting statutes demonstrates, it can be a complicated exercise to determine when a defendant prevails. 68 For example, how should a court decide whether to allow the defendant to draw on the bond when it dismisses some claims at summary judgment, but the jury returns a verdict for the plaintiff on claims that survive summary judgment? The third approach, in contrast to the other two, expressly links the defendant's entitlement to costs with the proportionality principle. It limits the defendant's recovery to situations where the discovery schedule does not adequately capture his search costs. This may be due to the plaintiff's design of the discovery requests. It might also be due to the defendant's structure (e.g., an interrogatory requesting detailed financial information may entail far higher costs for a multinational company like General Electric than for a private individual or a small business). This approach also encourages moderation by plaintiffs (and communication between the parties); when a particular discovery request prompts a defendant to request payment under the bond, the plaintiff can decide whether to stick with the request (and incur a financial obligation) or modifying the request in order to reduce the financial impact that the defendant must bear.
Finally, as to price, the amount of the bond should bear some relationship to the expectation that the discovery requests will entail disproportionate costs. For example, suppose that the underlying research into the discovery schedule suggested that disputes of a particular value (say $100,000) entailed average discovery costs of $5000. Suppose further that the range of discovery costs in disputes around this amount had a lower end of $0 and an upper end of $20,000. The bond might then be priced some standard deviation above the average cost (without forcing the plaintiff to insure against the full cost of the extreme case). So a plaintiff in such a case might be required to post a bond of $5000-$6000 (and, depending on the structure of the bond market, the plaintiff's actual out-of-pocket costs would only be a fraction of the total bond amount). While we do not yet have the empirical data to calculate that figure precisely, the theory suggests that the pricing would occur along these lines.
In sum, this part has introduced an original solution to the proportionality problem in civil litigation. First, the parties' discovery entitlements should be calibrated directly (and exclusively) with the amount in controversy. Second, the plaintiff should be required to post a bond, the amount of which would be tied to the discovery schedule. The proceeds of the bond could be allocated to the defendant when the discovery requests are disproportionate to the value of the suit. This approach harnesses some of the benefits of cost-shifting proposals (while avoiding some of its drawbacks) and taps into the benefits of bond requirements used elsewhere.
Admittedly, though, the proposal is not immune from controversy or criticism. The next and final section of this article anticipates and responds to some of those criticisms.
Criticisms and Responses
The preceding section has set forth a proposal that expressly linked the party's entitlement to discovery with the amount in controversy in the dispute. This represented a more sure-footed way to embed the proportionality principle in the civil rules, to overcome the shortcomings of Rule 26(b) and to address some of the failings (actual and perceived) in the civil litigation system, especially the concern that the costs of discovery, rather than the merits, would drive the resolution of the case. In this final section, I anticipate and respond to several potential criticisms of this proposal.
One criticism of the proposal might be that it will be too difficult for plaintiffs to measure the amount in controversy at the start of the suit. According to this argument, the plaintiff cannot accurately know the amount of her damages at the suit's commencement. In some cases, the amount of the damages will depend on information in discovery; in other cases, it will be necessary to retain experts, which only may occur after the case has commenced. Consequently, plaintiffs may either understate their damages (thereby depriving themselves of needed discovery) or overstate their damages (thereby incurring needless costs in terms of the bond).
Two responses to this criticism are possible. First, it overlooks the importance of pleading standards at the start of the case. Even under plausibility pleading, a court still assumes the plaintiff's version of the events to be true. Consequently, the plaintiff should be able to construct a relatively accurate assessment of the value of her case on the assumption that her account of events is correct. 69 Second, and more importantly, this criticism takes an unrealistic view of the work that plaintiffs' lawyers undertake before they take on a case. In arbitration, claimants must carefully calculate the amount in controversy, as the arbitrators' and arbitral institution's fees often depend on that amount. 70 Numerous reports have documented how plaintiffs' attorneys estimate the value of the case in order to decide whether to take the case and the likely financial investment necessary to pursue it. 71 Those accounts necessarily imply the fact that plaintiffs' attorneys have both the tools to ferret out the information necessary to assess a case's value and the ability to calculate that value. 72 The proposal suggested here simply requires them to make explicit a calculation that they already are undertaking. 73 One might, of course, turn this argument on its head. Supposing that plaintiffs know the actual value of their lawsuit, it might harm their settlement position to require them to disclose it. I personally do not find such a requirement objectionable, particularly if it results in settlements that approximate the actual value of the claim rather than ones based on an exaggerated claim.
Second, one might object that the amount in controversy does not adequately capture the complexity of the case. Relatively low-stakes disputes (like an injury claim with affirmative defenses) may entail relatively fact-intensive and complex questions of fault and causation. By contrast, relatively high-stakes disputes (like a breach of contract action in a large-scale investment project) may turn on relatively few factual propositions. According to this criticism, measures of complexity, rather than value, should drive the scope of discovery.
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This is a formidable objection but is not insurmountable. For one thing, tying discovery to the complexity of the case creates its own difficulties. It requires judges to figure out the meaning of complexity and then map it onto the discovery needs of the case. Moreover, while it certainly is true that the value of the controversy is not a perfect proxy for complexity, this argument ignores the essence of the proportionality principle. For it is precisely the point of the proportionality principle that low-stakes disputes should not entail excessive complex discovery, particularly where the costs of that discovery begin to butt up against the value of the case.
Under those circumstances, litigation may well not be socially optimal, and the case may be a poor candidate for the civil litigation system. Admittedly, the current proportionality principle of Rule 26(b)(2) captures complexity more explicitly than the proposal I offer here, as part of the Rule's multi-factor test. Yet the problem, as already explained, is that the multi-factor test becomes so unworkable that the rule fails to perform its necessary filtering function in terms of shaving out excessive discovery requests. The clearer rule offered here, while perhaps not capturing all of the nuance, is far easier to apply. 74 For such a proposal, see Schwartz and Appel, 33 Harv. J.L. Pub. Policy at 1107.
If it were shown that the amount in controversy measure was ineffective in capturing the value and corresponding discovery needs, modifications of the proposal are possible. 75 For example, one might make any presumptions about values rebuttable. If a plaintiff believed that it had a low-stakes but discovery intensive dispute, it might petition the court for an adjustment to the case's classification in the discovery schedule (with a corresponding shift in the bond). This might compromise the workability of the proposal but could calibrate it slightly better to the difficulty flagged by this criticism.
A final criticism is that the bond requirement will discourage lawsuits. Since the bond requirement increases the up-front costs of plaintiffs (or their lawyers), this will discourage some otherwise meritorious claims. This is especially so in higher-stakes disputes, where the bond requirement would be concomitantly higher.
At a theoretical level, it certainly is true that the bond requirement raises the short-term costs of a party. To the extent this discourages nuisance suits, the outcome is not entirely undesirable. 76 To the extent it discourages suits more broadly, it should be emphasized that the effect is more one of degree rather than kind. Under any system of dispute resolution, a party must carry a degree of up-front costs (filing fees, attorney time, case preparation costs 
